I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVID H MARI ON, as Recei ver ) ClVIL ACTI ON
for Bentley Financial Services,
I nc.

V.

TDI, INC. (f/k/a Traders and

Deal ers, Inc., f/k/ia The

Tradi ng Desk, Inc. and f/k/a

U S. Central Securities, Inc.),
SOUTHEASTERN SECURI TI ES, | NC.
SFG FI NANCI AL SERVI CES, | NC.

PENI NSULA BANK, THEODORE
BENGHI AT, CASTO EDW N RI VERA
JERRY MANNI NG JOHN STRI NE
JEFFREY W LSON and :
JOSEPH MARZOUCA : NO. 02-7032

DAVID H MARI ON, as Recei ver ) ClVIL ACTI ON
for Bentley Financial Services,
I nc.

V.

S. D. GOLDFI NE & COVPANY and :
SANFORD GOLDFI NE ) NO. 02-7076

VEMORANDUM AND ORDER

Ful lam Sr. J. August 3, 2007
Plaintiff recovered a jury verdict totaling in excess
of $32 mllion ($13,109,732 fromthe Peninsul a Bank defendants
and $19, 664,598 fromthe Benghi at defendants). By Menorandum and
Order dated Decenber 14, 2006, | denied the defendants’ post-
trial notions for judgnment as a natter of law or a newtrial, and
entered judgnent on the verdicts. Defendants appealed to the

Third Crcuit Court of Appeals. On April 23 and April 25, 2007,



the two sets of defendants separately filed notions for relief
fromjudgnment, under Fed. R Cv. P. 60(b)(3). The appellate
proceedi ngs are on hold, pending decision of these notions by the
District Court. After holding a hearing on July 9, 2007,
conclude that the pending notions |ack nerit and nust be deni ed.
Def endants claimthat the verdict was tainted by the
m sconduct of plaintiff’s trial attorneys. The facts of this
case are briefly sunmarized in this court’s Decenber 14, 2006
ruling, denying post-trial relief, and will not be repeated in
detail here. The principal issues at trial were (1) whether the
def endants were chargeable with know ng participation in M.
Bentl ey’ s fraudul ent schenme, and (2) if so, whether their
activities were a proxi mate cause of damage to the receivership
estate, and, if so, in what anount(s). Plaintiff presented the
trial testinmony of several expert witnesses. One, M. Burdette,
was questioned only concerning liability issues. He was
presented as an expert on industry standards concerning the
operations of CD brokers, and the obligations of securities
deal ers to supervise their registered agents. He was not
guestioned concerni ng damages. |t now devel ops that, in the
course of his conferences with plaintiff’s trial counsel, M.
Burdette expressed the opinion that, if M. Bentley’'s activities
had been term nated in Decenber 1999, rather than in October of

2001 when the receivership was established, the Bentley



enterprise woul d have been “under water” to the extent of about
$40 mllion, rather than the $23 million deficit that existed
when the receivership was established in October 2001. M.
Burdette’s opinion on this issue differed fromthe opinions of
t he damages experts consulted by plaintiff.

The pendi ng notions assert that, after trial,
def endants’ present counsel |earned that, when M. Burdette
expressed his opinion to plaintiff’s counsel, the latter told M.
Burdette that he would not be questioned about damages, and
instructed himnot to volunteer any information on that subject.
Def endants now assert that they are entitled to post-trial relief
under Fed. R Cv. P. 60(b)(3), (“fraud ... msrepresentation, or
ot her m sconduct of an adverse party”). The notions wll be
deni ed.

Nei t her the court nor the defendants were m sled by the
conduct of plaintiff’s counsel in this regard. The defendants
were not msinformed, nor was their ability to present a defense
i npeded in any way. Plaintiff’s counsel had a perfect right to
sel ect expert w tnesses whose opinions would be favorable to his
client’s position and had no obligation to gather evidence for
t he defense.

It bears nmention that defendants’ trial counsel chose
to focus principally upon liability issues, rather than the

preci se anount of damages. This seened an entirely reasonabl e



approach at the tinme. The fact that, after verdict, successor
counsel thinks a different approach woul d have been preferable
does not, in ny view, warrant relief fromjudgnent.

In short, plaintiff’s counsel did not act inproperly,
there was no fraud upon the court or upon opposing counsel, and
there is no basis for invoking Fed. R CGv. P. 60(b)(3).

An Order foll ows.
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ORDER
AND NOW this 39 day of August 2007, upon
consi deration of defendants’ notions for relief from judgnent
under Fed. R Cv. P. 60(b)(3), IT IS ORDERED:
1. That the notions are DEN ED
2. The Cerk is directed to forward this suppl enent al
record to the Court of Appeals.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




